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HEALTH ASPECTS OF AVOIDABLE MALTREATMENT
OF PRISONERS AND DETAINEES

Prepared by the secretariat of the World Health Organization

1. This paper is submitted to the Fifth United Nations Congress on the Prevention
of Crime and the Treatment of Offenders at the invitation of the General Assembly
of the United Nations to the World Health Organization 1/ to draft "in close
co-operation with such other competent organizations, including the United Nations
Educational, Scientific and Cultural Organization, as may be appropriate, an outline
of the principle of medical ethies which may be relevant to the protection of
persons subjected to any form of detention or imprisonment against torture and

other cruel, inhuman or degrading treatment or punishment ...".

I. Action taken by the Director-General and the Executive
Board of the World Health Organization

2. "ae Director-General of the World Health Organization brought the invitation
of the United Nations General Assembly to the attention of the WHO Executive Board
at 1ts fifty-fifth session in January 1975. The Board noted the invitation and
requested the Director-General tc prepare a relevant document. It also suggested
that in the preparation of the documént he should consult the World Medical
Association, other non-governmental organizations in official relations with WHO,
relevant intergovernmental organizations including UNESCO, and member States. 2/

3. The Director-Ceneral accordingly communicated the terms of the invitation to
the International Labour Organisation, UNESCO, all WHO member States, the World
Medical Association, and 42 other international non-governmental organizations,
inviting their comments.

L, Acknowledgements or comments were received from 10 member States and

10 international non-governmental organizations, and these have been teken into
account in the preparation of this document. The World Medical Association
transmitted to WHO the text of a statement approved by its Council in March 1975
for consideration by the Twenty-ninth World Medical Assembly in Tokyo in

October 1975. This text is attached for information. §/

II. Earlier decisions of WHO in respect of medical deontology

5. At its fourth session in June 1949 the Executive Board of WHO considered a
resolution of the Académie nationale de Médicine of France, transmitted by the
League of Red Cross Societies, proposing that an international code of medical

1/ United Nations General Assembly resolution 3218 (XXIX).
2/ WHO resolution EB55.R.6k.

3/ See annex I.
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deontology be elaborated "by an international medical organization". 4/ An observer
from the World Medical Association (WMA) stated that this proposal would be
considered by the World Medical Assembly in October 19L49. 5/ The Board took note

of the Academy's resolution; expressed satisfaction that WMA was studying the
question; and requested the Director-General of WHO to keep in close touch with

this activity, to bring it to the attention of the International Council of Nurses,
and to report further on the activity to the Board at its fifth session. 6/

6. With a letter dated 9 November 1949 the Secretary-General of WMA transmitted

to the Director-General of WHO the text of an International Code of Medical Ethics
adopted by the Third World Medical Assembly, and stated that the WMA "is the only
organization which can draft such a code and have it accepted by the profession®.

He requested that the WHO Executive Board should "give approval to this Code and
help to publicize it throughout the world". 1/ 1In discussion of this matter at its
fifth session in January 1950, 8/ the Board agreed that it could neither approve nor
disapprove the code, but that it would note it and request the Director-General to
communicate to the WMA the Board's appreciation of its work, at the same time
transmitting a summary record of the Board's discussion. 9/

7. At the same session of the Board the Director-General reported 10/ that the
Assistant Secretary-General of the Department of Social Affairs of the United
Nations had requested from WHO an advisory opinion on the following text proposed
for article 7 of the draft International Covenant on Civil and Political Rights:

"No one shall be subjected to any form of physical mutilation or medical or
scientific experimentation against his will." 11/

The Director-General had previously consulted the WMA and the International
Council of Nurses on this text, and he communicated to the Board proposals for its
amendment which had been made by both organizations. After discussion the Board
appointed a working party of six of its members to consider the matter. 12/ The
working party was unable to agree, and produced a majority report by four of its

4/ WHO document EBL4/9.
5/ WHO document EBL/Min/1/Rev.1.
6/ WHO resolution EBL/Y4.R.2L,
7/ WHO document EB5/29/Add.1.
8/ WHO document EB5/Min/1/Rev.1l.
9/ WHO resolution EBS5/R.T5.

10/ WHO document EB5/62.

11/ Article T of the Covenant now consists of the text of article 5 of the
Universal Declaration of Human Rights followed by the words: "In particular, no one
shall be subjected without his free consent to medical or scientific
experimentation." '

12/ WHO document EB5/Min/2/Rev.l.
/...
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members and a minority report by the remaining two. 13/ The Board decided that the
Director~-General should transmit to the Secretary-General of the United Nations
only the views expressed by the majority of the working party. ;&j These were that
the words proposed for article T of the draft International Covenant should be
omitted on the grounds that article 5 of the Universal Declaration of Human Rights
"acts as a sufficient deterrent against the type of conduct that article 7 of the
Covenant is destined to prevent". 15/

III. The constitutional responsibilities of WHO in relation to
the invitation contained in resolution 3218 (XXIX)

8. Thus, WHO decided, very early in its history, that it was not the competent
body to propose or endorse an international code of medical ethics. Moreover, it
was reluctant to enlarge upon medical implications of article 5 of the Universal
Declaration of Human Rights. The question of what should be the position of WHO
in relation to medical ethics has now been revived by the invitation contained

in resolution 3218 (XXIX) that WHO should "draft ... an outline of the principles
of medical ethics" in a certain context. This invitation makes it incumbent upon
WHO to consider very carefully by reference to its Constitution what should be its
position in regard to ethical problems related to health.

IV. Medical deontology

9. The term "medical ethics', in the sense of medical deontology, implies written
or unwritten rules of personal conduct governing the professional relations of
physicians with their patients or with each other. These rules normally require
that the sole object of the physician's intervention shall be to promote or
safeguard the physical and mental health of his patient. They may refer also to
the abuse of legally conferred privileges - such as the right to prescribe dangerous
drugs in suitable cases; the abuse of a physician's special relationship with his
patient - such as by sexual overtures or breach of professional secrecy; or purely
intraprofessional matters - such as self-advertisement or denigration of colleagues
to patients.

10. While the Constitution of WHO provides that the organization shall collaborate
with "professional groups” (art. 2b) promote .co-operation "among scientific and
professional groups which contribute to the advancement of health” (art. 2i),

and promote improved standards of teaching and training "in the health, medical
and related professions" (art. 2o0), there is no constitutional provision

requiring or implying that WHO should be concerned with medical deontology.

13/ WHO document EB5/98.
1L/ WHO resolution EBS5.R69.

15/ WHO document EB5/98. Article 5 reads: '"No one shall be subjected to
torture or to cruel, inhuman or degrading treatment or punishment.”

/...
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11. The organization that has been widely accepted as having special competence in
the field of medical deontology is the World Medical Association (WMA). Specialized
international biomedical non-governmental organizations in relation with WHO have
also given attention to medical deontological questions within their own particular
fields, and the International Council of Nurses has been concerned with the ethical
rules that should regulate the professional conduct of members of the nursing
profession.

12. One of the first acts of WMA when it was constituted in 1947 was to elaborate s
modern version of the Hippocratic Oath, which is known as the Declaration of Geneva.
. This was amended by the Twenty-second World Medical Assembly in 1968, and is a
statement of general principles that should guide a physician in his professional
relations with his patients and colleagues. WMA also amplified these principles

in more concrete form as the International Code of Medical Ethics. In 1964 WMA
drew up a code of ethics to govern the conduct of medical research involving human
subjects, and this is well known as the Declaration of Helsinki and has been very
widely accepted and quoted. Other ethical codes adopted by WMA are the

Declaration of Sydney (1968) on criteria for determining the moment of death and
the Declaration of Oslo (1970), which deals with therapeutic asbortion. Both the
Geneva and the Helsinki Declarations apply to all physician/patient relationships,
whether or not the patients are prisoners or detainees. The texts of both these
Declarations are attached as annex II.

V. Health ethics

13. The position of WHO in relation to ethical implications of health may be
better expressed by the term "health ethics" than by "medical ethics", the former
referring to the accountability of Governments to their populations in regard to
health matters, and the latter to person-to-person relationships of individual
health personnel and those whom they serve, to which the State is not normally a
prarty except in cases falling within the provisions of the civil or criminal law.
The WHO Constitution contains a single objective: "the attainment by all peoples
of the highest possible level of health". Member Governments of WHO are therefore,
by virtue of their acceptance of its Constitution, under the ethical obligation to
do what is within their power to protect their subjects from avoidable hgzards to
physical or mental health and to ensure thsat they have access to medical care. It
follows that WHO and its constituent Governments must necessarily be opposed to
any procedures that offer a deliberate threat to physical or mental health, whether
such procedures are undertaken with or without the active or passive connivance

of physicians or members of any other health profession. Any such procedures are
in flagrant conflict with the WHO Constitution, and WHO must therefore condemn them
as unethical in any circumstances, for its Constitution contains no exclusions of
prisoners or detainees or any other special social groups. The position of WHO in
respect of the right to health of prisoners or detainees is well expressed by the
more general statement of the National Council on Crime and Delinquency of Canada:
"A prisoner retains all the rights of an ordinary citizen except those expressly,
Or by necessary implication, taken from him by law." 16/

16/ Quoted in Medical Care of Prisoners and Detainees, Ciba Foundation
Symposium 16 (new series), Amsterdam, London, New York, Associated Scientific
Publishers, 1973, p. 111.

/...
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14, In summary, WHO is concerned with "health ethics” in the sense of the right of
all peoples, including prisoners and detainees, to be spared avoidable hazards to
physical or mental health and to have access to the best facilities for medical care
that it is feasible to provide, rather than with medical ethics in the sense of
medical deontology.

VI. Interpretation of terms used in resolution 3218 (XXIX)

15, It is assumed that in the framework of the United Nations Congress on the
Prevention of Crime and the Treatment of Offenders, the words "any form of
detention" are not to be interpreted literally. For example, victims of accidents
or sufferers from communicable diseases may be detained in hospitals for treatment
and mentally retarded or mentally ill persons for custodial or curative purposes.
In the latter case the lines of distinction may be unclear, for recidivists who are
mentally retarded or mentally ill may at different times be committed either to
prison or to a mental hospital in accordance with the national legislation or
practice in force at the time or the attitudes of individual magistrates.

16. For the terms "torture", "cruel”, "inhuman", and "degrading" no medical or
scientific definitions exist, and general definitions consist of the exchange of
one form of words for another. The physician or the psychologist may advise on
the probable effects on physical or mental health of a spec1f1c procedure but
cannot determlne whether the procedure constitutes "torture", or is "cruel"
"inhuman® or "degrading' or merits all these epithets, which is a question for
society as a whole. The statement of the WMA Council defines torture as "the
deliberate, systematic or wanton infliction of physical or mental suffering by one
or more persons acting alone or on the orders of any authority, to force another
person to yield information, to make a confession, or for any other reason'.

17. The authors of the "Compton Report" 17/ on allegations of phy51cal brutality by
security forces, among whom was an eminent jurist, considered that "brutality is an
inhuman or savage form of cruelty, and that cruelty implies a disposition to inflict
suffering, coupled with indifference to, or pleasure in, the victim's pain". In

the subsequent "Parker Report" 18/ on procedures for the interrogation of persons
suspected of terrorism another eminent jurist ridiculed "this remarkable definition"
of cruelty and hence brutality.

18. As to the specification of what constitutes "degrading treatment or punishment",

the difficulties of arriving at useful definitions are even greater, because the
whole prison experience may be degrading, especially to the first offender, for
example, in terms of deprivation of liberty, consciousness of being a social

;1/ Great Britain, Home Office, Report of the enquiry into allegations against
the security forces of physical brutality ... cmnd. 4823, London HMSO, /n.d./.

18/ Great Britain, Privy Council, Report of the Committee of privy counsellors
appointed to consider authorised procedures for the interrogation of persons
suspected of terrorism, Cmnd. 4901, London, HMSO, /n.d./.

/...
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outcast, isolation from family and friends, forced association with irredeemable
criminals, obligation to wear special clothing, and exposure to aesthetically
repugnant measures for the disposal of excreta.

19. In view of the impossibility of arriving at workable definitions of the points
at which neglect becomes ill-treatment, ill-treatment becomes cruelty, and cruelty
becomes torture, the general term "avoidable maltreatment" has been used in the
title of this paper.

VII. Health professions in relation to prisoners and detainees

20. As has already been indicated, Governments that have adhered to the WHO
Constitution are under the ethical obligation to preserve the physical and mental
health of prisoners and detainees, and this obligation can be met only by ensuring
that environmental and sanitary conditions are adequate and that preventive and
curative health services are available and correspond to demonstrable needs. Such
services can be provided only by the engagement on a full-time, part-time,
sessionai, or fee-for-service basis of health professionals, who may include
physicians (including psychiatrists), clinical psychologists, nurses, or
medicosocial workers, with an infrastructure of auxiliary health workers, normally
full-time, including medical orderlies.

21. Health workers of all specialties and levels have been trained for the sole
purpose of safeguarding, within the limits of their defined responsibilities, the
health of those with whom they are in a vocational relationship. Any attempt by a
governmental authority to utilize the special knowledge and experience of health
workers in the application of procedures detrimental to health would constitute a
gross violation of the principles of health ethics that stem from the WHO
Constitution.

22. In the peculiar circumstances of life in prisons or other institutions in
which civil liberties are restricted, health workers employed by the responsible
authority should be given clearly to understand that one of their important duties
is to detect and report any signs of physical or mental illness or distress that
might call for special treatment and that, in particular, they should be alert to
detect and report any evidence of physical or mental maltreatment by fellow
prisoners or by custodial staff.

23. It is implicit in the considerations advanced in paragraph 21 that the
utilization of health workers as active participants in the application of
procedures detrimental to health would be unethical. On the other hand, the
question of passive participation offers great difficulties. For example, is it
unethical to employ the services of a physician to determine whether a severe
restriction of diet, or solitary confinement, would constitute an irreversible
hazard to health? In such a situation a negative opinion constitutes a medical
sanction to deprive a prisoner or detainee temporarily of his right to conditions
favouring health. Conversely, in what circumstances is it ethically permissible
that a prisoner who refuses nourishment should be forcibly fed? Forcible feeding
is not passive participation by the physician, and other health personnel, but

/eoe


























































































